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This case is before the Commission at the requestoth parties for Review of the
Deputy Commissioner’s April 5, 2011, Opinion thatumd that the claimant’s ongoing treatment
and disability are related to the compensable ynjtimat the claimant did not unjustifiably refuse
surgery; and that the claimant refused selectivel@ment within her restrictions. The Opinion
addressed the claimant’s marketing efforts andriahted that, had marketing been necessary, the
claimant failed to adequately market her residuailkvcapacity. The claimant asserts the Deputy
Commissioner erred in finding she refused seleemployment because the positions offered were
not within her restrictions, and that she did ri#quately market her residual work capacity. The
employer asserts the Deputy Commissioner erredniinfy the claimant proved her ongoing

disability and medical treatment causally relatedhie compensable injury, and that the surgery

refused was not reasonable medical treatment.
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On April 1, 2010, the claimant, an LPN, twisted back assisting a patient to stand. The
employer accepted the accident and low back inpagsycompensable. The claimant sought
treatment the same day at Patient First. She @onepl of low back pain with pain in her legs. She
disclosed that she had a prior back injury thatlted from a motor vehicle accident in 2008, but
testified that she had not had any problems withbhek since then. X-rays taken at Patient First
revealed pre-existing scoliosis and grade two sgohsthesis of L5-S1 with narrowing of the
intervertebral disc space. The claimant was disgth@s having sustained a lumbar sprain. She
was given an off work slip until her follow-up apptnent on April 5, 2010.

On April 5, 2010, the claimant reported no improeamin her pain and that she was still
having “discomfort down the legs.” The diagnosmained lumbar sprain, but the possibility of
sciatica was added. She was referred to an odstpend physical therapy. The claimant was
continued out of work “per specialist.”

On May 11, 2010, the claimant sought treatment astWEnd Orthopaedics, with
Dr. Thomas N. Scioscia. She reported her pain kderal but “mostly on the left side.”
Dr. Scioscia reported:

X-rays today show she has a spondylolisthesis &1 %hat looks

like it has gone on to fuse now but AP, lateral #iexion views have

no obvious signs of instability except the sponlistloesis that

hopefully has fused.
He diagnosed spondylolisthesis L5-S1, spinal steraygl radiculitis. He referred the claimant for
an MRI and he released her to return to work oht lduty on May 12, 2010, with no lifting,
bending, or twisting greater than twenty pounds.

On May 25, 2010, the MRI confirmed the spondylbksis and spondylosis at L5-S1 and

her pre-existing scoliosis. On June 1, 2010, Diosia reviewed the MRI and recommended the

claimant have an epidural steroid injection. Huest the MRI did not confirm a fusion at L5-S1.
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Dr. Scioscia continued the claimant’s light dutlease. The injection was completed on July 9,
2010.

On August 4, 2010, the claimant reported only apenrcent improvement of her symptoms
after the injection. Her pain continued to radidtavn her left leg. Dr. Scioscia referred the
claimant for a CT scan. He noted that her lackngfrovement after the injection caused him to
think she might not be a “great candidate” for suyg

The CT scan was completed on August 25, 2010, hodesd “L5-S1 spondylolisthesis,
degenerative disc disease and [ ] facet arthropatulting in moderate spinal canal stenosis.” On
August 31, 2010, Dr. Scioscia reported the clairsdispondylolisthesis has not auto fused and is
severely degenerative. She exacerbated this dt amd this continues to be a work related
incident.” He recommended a Functional Capacitglation and offered the claimant a one level
fusion at L5-S1, but the claimant declined surgery.

The claimant returned to Dr. Scioscia on October280, and told him that she “gets
back pain especially when walking long distanced Biting heavy patient[s].” He said she
“continues with isthmic spondylolisthesis.” Dr.i&sxcia offered the claimant surgery again, but
the claimant declined. He noted that he thoughs “reasonable to try to continue to treat this
conservatively.” He modified her light duty restions and reduced the weight limit to fifteen
pounds and added that she could not walk longrdisea He made these restrictions permanent.

On February 7, 2011, the claimant returned to Diosia and reported she still had pain
that radiated down her left leg. They discussedesy again and she declined. He referred her
to a pain management specialist and advised thalicheot need to see her again unless she

wanted to go forward with the surgery.
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Prior medical evidence shows that the claimant Bbuggatment at Patient First on
September 9, 2000, and stated that she had hadewleof low back pain that radiated around
her. She was diagnosed with a possible urinagy inéection. On April 18, 2007, the claimant
sought treatment with Dr. Wilhelm Zuelzer for lovadk pain that radiated through her right
trochanter. He thought the pain was entirely medah On September 11, 2008, the claimant
went to Patient First with blood in her urine. Sieported central low back pain without
radicular symptoms. X-rays performed at the titmevged grade three anterior spondylolisthesis
of L5-S1 with narrowing of the intervertebral spsiceOn September 17, 2008, the claimant
sought treatment at West End Orthopaedics, withbarles Vokac. He diagnosed axial back
pain that was probably discogenic pain with refépain into her groin.

Patricia Hinson, Director of Personnel Servicestified that she offered the claimant a
position on May 21, 2010, working within her restions, dispensing medication between the
hours of 12:00 a.m. to 8:00 a.m., but the claindetdlined stating it was “too much” for her.
The claimant returned to work briefly in June 2018he was assigned to be a companion
between 5:00 p.m. and 9:00 p.m. She worked fatietiwithin her restrictions, but the
assignment ended. Hinson offered another posiftiom 7:00 p.m. to 7:00 a.m. within her
restrictions dispensing medication and remaininghwie patient, but the claimant declined,
stating that she did “not work twelve hour shiftsneght.” On cross-examination, Hinson
confirmed that the claimant would be responsible dalling for help if the patient fell or
physical action was required.

The claimant testified that she refused the ovétnppsitions because her medication
affected her ability to stay awake. She refuseotreer position because she knew the patient

liked to go to the mall to walk after lunch and sloild not walk long distances without using
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her walker. She also knew that the patient likedirive and she did not feel safe driving on
medication.

Deborah Repp, President and CEO, testified thatwsseaware of the claimant’s motor
vehicle accident and that the claimant sufferedaatired femur. She spoke with the claimant
upon her return to work, and the claimant told that she “had a lot of pain in her back and that
it, it prevented her from, . . ., standing and tthett was part of what had kept her away from
work.” (Tr. at 49).

The claimant began marketing her residual work ciépan July 2010. She has
completed one year of college and her LPN trainighe has been an LPN for sixteen years.
She registered with the Virginia Employment Commoiss searched the Internet and
newspapers, and applied for positions online. t8kg&fied she was looking for desk jobs but
also anything within her restrictions. She hadmerviews, no offers and received no rejection
letters.

The Deputy Commissioner found that the claimanvgdothat her ongoing treatment and
disability are causally related to the compensalsi@dent based on the medical evidence, and
that she did not refuse surgery based on Dr. Seigsstatement that it was an option. She
further found that the claimant refused selectinglyment offered by the employer based on
her work restrictions at the time the positions eveffered and the employer’s testimony
regarding the physical demands of the positionsnally, although it does not impact the
decision, the Deputy Commissioner determined tlament’'s marketing would have been
inadequate as the records did not contain suffidetail about the applications and many of the

positions were nursing positions, not within hestretions.
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The claimant argues that the light duty positioffered were not within her restrictions
and were, therefore, nbona fide offers of selective employment.

To support a finding of refusal of selective emph@nt ‘the record must disclose
(1) abona fide job offer suitable to the employee's capacity;[é2)ob offer that
was] procured for the employee by the employer; @)&n unjustified refusal by
the employee to accept the job.” James v. Ca@tekl Constr. Co., 8 Va. App.
512, 515, 382 S.E.2d 487, 489 (1989) (quoting Edlerv. W.O. Grubb Steel
Erection Co., 1 Va. App. 97, 98, 335 S.E.2d 379 3®85)).

Atlas Plumbing and Mechanical, Inc. v. Lang, 38 ¥pp. 509, 512, 566 S.E.2d 871, 872-73

(2002).
“In the case of a refusal of selective employmém, employer has the burden to show

that the position offered is within the employae'sidual capacity.”_American Furniture Co. v.

Doane, 230 Va. 39, 42, 334 S.E.2d 548, 550 (1986h¢ Klate Holt Co. v. Holt, 229 Va. 544,

545, 331 S.E.2d 446, 447 (1985) and Talley v. Gaondsvothers, 224 Va. 48, 52, 294 S.E.2d

818, 820 (1982)).

The employer offered the claimant three positionke claimant agreed that the positions
were offered. The parties did not agree on thienelat’'s reasons for refusing the positions. The
claimant said that the pain medications preventgdrom staying up through an overnight shift
and caused her to feel uncomfortable about driviBge also said that she would need to use a
walker to walk the distance in the mall. She did think she could help the patient while using
her own walker.

The employer stated the claimant refused the positstating that the overnight shift was
“too much” and that she “did not work twelve hotifts at night.” The employer testified the
three positions did not require anything physicahe positions involved being with the patient

and administering medication. Hinson agreed timat position would require the claimant to
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render first aid if the patient fell, but not tdtlher. She would have to call for emergency
services.

Patient First took the claimant out of work fromrA@d through April 4, 2010, and when
she returned on April 5, 2010, her release to metarwork was listed as “per specialist.” On
May 11, 2010, Dr. Scioscia said that the claimantld¢ resume light work on May 12, 2010,
with no lifting, bending or twisting over twenty pods until after the MRI was scheduled. On
May 26, 2010, Dr. Scioscia noted that she was @ntblork from May 28 to June 1, 2010, and
may resume regular work on June 2, 2010. On Jug@1D, he revised that release and said that
she could resume light duty on June 2, 2010, waHifting, bending or twisting over fifteen
pounds until after the injection. Finally, on Gaoto 18, 2010, Dr. Scioscia stated that the
claimant could work light duty with no lifting, bdmg or twisting over fifteen pounds and no
walking long distances. Those restrictions arenaeent.

The claimant was first offered light duty work orai21, 2010, which she refused. She
cured her selective refusal in June by acceptirg mosition offered by the employer, but that
employment did not last through no fault of tharolant. After that position ended, the claimant
was offered additional positions which she refused.

The medical evidence from Dr. Scioscia and Patnst do not reflect any restriction on
the claimant’s driving due to her pain medicatiorany problem with her staying up at night to
work. The records also do not restrict her walkimgil October 18, 2010. The claimant said
that her pain medication prevented her from acoggtie positions. This is not supported by the
evidence. We agree with the Deputy Commissionergerthination that the claimant

unjustifiably refused light duty offered by the eiayer.



JCN VA000-0024-6296

The claimant next argues that she adequately neatkbeer residual capacity. She
registered with the VEC and sought employment enitkernet. She provided a voluminous job
search record that included adequate informatiors@mne portions with contact names, dates,
and types of employment. She did not provide #maesdetail for her applications. She does
provide confirmation of Internet contacts. She hashad any interviews and has applied for a
significant number of nursing positions which atgstde her physical restrictions. Although the
Deputy Commissioner found that she would find thentant’'s marketing efforts inadequate,
she observed that it was not necessary that magkbé considered. Since we affirm the Deputy
Commissioner’s determination that the claimant stifiably refused light duty, we make no
finding as to the adequacy of the claimant’s mankge¢fforts.

Next, we address the employer’s appeal. The eraplasgues that the claimant did not
prove a causal relationship between her currerdbdisy and medical treatment and the
compensable accident. Also, the employer argusghie claimant unjustifiably refused medical
treatment, specifically surgery.

“Any medical opinion offered into evidence ‘is noécessarily conclusive, but is subject

to the commission's consideration and weighingEarmington Country Club v. Marsha#,/

Va. App. 15, 26, 622 S.E.2d 233, 239 (2005) (quptitungerford Mech. Corp. v. Hobson, 11

Va. App. 675, 677, 401 S.E.2d 213, 215 (1991)).
“The probative weight to be accorded [medical] ewice is for the Commission to
decide; and if it is in conflict with other medica¥idence, the Commission is free to adopt that

view ‘which is most consistent with reason andigest’” Georgia-Pacific Corp. v. Robinso82

Va. App. 1, 5, 526 S.E.2d 267, 269 (2000) (quotihB.S. Const. Services v. Petrock, 218 Va.

1064, 1070, 243 S.E.2d 236, 240 (1978)).
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The employer argues that the Deputy Commissionesdeby relying on the treating
physician’s opinion and the fact that there wasena@ence that contradicted Dr. Scioscia’s
opinion.

The employer asserts that Dr. Scioscia’s opiniorbased solely on the claimant’s
subjective complaints and, because she was na&dibtz witness, her subjective complaints are
shaded in doubt. The employer admits the Deputyi@issioner did not make any specific
credibility determination.

“Whenever a physician's diagnosis flows from anuagstion that rests upon a faulty
premise, such as misinformation provided by a caitmthe commission may refuse, and often

will be required to refuse, to attribute any weightthat opinion.” _Sneed v. Morengo, Int9

Va. App. 199, 205, 450 S.E.2d 167, 171 (1998 also Howell Metal Co. v. Adams, 35 Va.

App. 184, 188, 543 S.E.2d 629, 631 (2001); HoffrwarCarter, 50 Va. App. 199, 215, 648

S.E.2d 318, 326 (2007); Clinchfield Coal Co. v. Boan 229 Va. 249, 252, 329 S.E.2d 15, 16

(1985).

The employer asserts that there are several faetssupport the claimant’s lack of
credibility. The accident happened on her first dack at work after being off for three months
due to a motor vehicle accident. During her thremnths off, the claimant complained of an
inability to stand for long periods. Her treatipigysician suggested a physiatrist. There is a lack
of objective testing that supports the claimantisjsctive complaints and, finally, the claimant’s
refusal of light duty employment within her restions.

The evidence here is that the claimant’s treatimgsjzian related the claimant’s current
medical condition and ongoing need for treatmerftdocompensable accident. The x-rays and

CT scan confirm grade 2 anterior spondylolisthes$is5-S1 with narrowing of the intervertebral
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disc space. Initially, Dr. Scioscia thought thaiiant’s spine had fused on its own, but the CT
scan showed that it had not. He then offered syrgefuse that level. He referred the claimant
for pain management when she chose not to go fdrwéh surgery. In his deposition, he said

that he did not think the surgery was currentlyessary. He agreed there was a lack of
objective findings at this time and it was reasdadbr the claimant to continue conservative

treatment. There is no evidence to the contrary.

We agree with the Deputy Commissioner and find thatmedical evidence provided by
the claimant was sufficient to prove the causaltr@hship between her current disability and her
compensable injury.

Finally, the employer argues that the claimant stiiably refused surgery. We
disagree.

A claimant is not required to undergo medical tmeait that involves a serious risk or
suffering, but is required to undergo medical treatt that a “man of ordinary manly character”
would undergo “for his own good.” A claimant’s ushl to undergo a simple surgery or other
medical treatment that involved no serious risKifi® or health, and which, according to a
medical opinion, offer a reasonable prospect oécbars him from compensation because his
ongoing disability is not related to the originalcalent but it is related to his unreasonable
refusal to have medical treatment. “The distinttic between being reasonable and

unreasonable.”See Stump v. Norfolk Shipbuilding Corp., 187 Va. 9338-39, 48 S.E.2d 209,

212 (1948).
Here, the claimant’s treating physician has opitied it is reasonable for her to continue
conservative treatment. Dr. Scioscia has not pexvievidence that the surgery will be

successful or that it has a minimal risk associatigd it. Spinal surgery is, inherently, a surgery

10
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that has significant risks. After the claimant Hdtlle success with the injection, Dr. Scioscia
offered that the lack of success indicated she migit be a good candidate for surgery.
Accordingly, we find that the claimant is not urijtiably refusing surgery.

For the reasons stated, the Opinion of the Depotyi@issioner is AFFIRMED.

Interest is payable on the Award pursuant to Co@B.8-707. The claimant’s attorney is
awarded an attorney’s fee of $300.00 added to teeiqus award of $300.00 for a total fee of
$600.00, which shall be paid directly to counsethmy claimant.

This matter is hereby removed from the Review dbcke

APPEAL

You may appeal this decision to the Virginia CooftAppeals by filing a Notice of
Appeal with the Commission and a copy of the Not€eAppeal with the Virginia Court of
Appeals within 30 days of the date of this OpinioMou may obtain additional information
concerning appeal requirements from the Clerksic@# of the Commission and the Virginia
Court of Appeals.
cc: Diane Smith

Mature Options, Inc.
Cincinnati Insurance Co.
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